No. P-45021/2/12017-PP (BE-il)
Government of India
Ministry of Commerce and Industry
Department for Promotion of Industry and Internal Trade
(Public Procurement Section)

Udyog Bhawan, New Delhi
Dated: 04" June, 2020

To
All Central Ministries/Departments/CPSUs/All concerned
ORDER

Subject: Public Procurement (Preference to Make in India), Order 2017- Revision;
regarding.

Department for Promotion of Industry and Internal Trade, in partial modification [Paras
2, 3, 5, 9(a), 9(b) and 10(b) modified and Para 3A added] of Order No.P-45021/2/2017-B.E -l
dated 15.6.2017 as amended by Order No.P-45021/2/2017-B.E.-ll dated 28.05.2018 and Order
No.P-45021/2/2017-B.E.-ll dated 29.05.2019, hereby issues the revised ‘Public Procurement
(Preference to Make in India), Order 2017" dated 04.06.2020 effective with immediate effect.

Whereas it is the policy of the Government of India to encourage ‘Make in India’ and
promote manufacturing and production of goods and services in India with a view to
enhancing income and employment, and '

Whereas procurement by the Government is substantial in amount and can
contribute towards this policy objective, and

Whereas local content can be increased through partnerships, cooperation with
local companies, establishing production units in India or Joint Ventures (JV) with Indian
suppliers, increasing the participation of local employees in services and training them,

Now therefore the following Order is issued:
1. This Order is issued pursuant to Rule 153 (jii) of the General Financial Rules 2017,
2. Definitions: For the purposes of this Order:

‘Local content’ means the amount of value added in India which shall, unless otherwise
prescribed by the Nodal Ministry, be the total value of the item procured (excluding net
domestic indirect taxes) minus the value of imported content in the item (including all
customs duties) as a proportion of the total value, in percent.

: ‘Class-1 local supplier' means a supplier or service provider, whose goods, services or
' works offered for procurement, has local content equal to or more than 50%, as defined
under this Order.

: ‘Class-Il local supplier' means a supplier or service provider, whose goods, services or
iworks offered for procurement, has local content more than 20% but less than 50%, as
‘defined under this Order.
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‘Non - Local supplier’ means a supplier or service provider, whose goods, services or

. works offered for procurement, has local content less than or equal to 20%, as defined
* under this Order.

‘1.1’ means the lowest tender or lowest bid or the lowest quotation received in a tender,
bidding process or other procurement solicitation as adjudged in the evaluation
process as per the tender or other procurement solicitation.

‘Margin of purchase preference’ means the maximum extent to which the price quoted
by a “Class-l local supplier" may be above the L1 for the purpose of purchase
preference.

‘Nodal Ministry’ means the Ministry or Department identified pursuant to this order in
respect of a particular item of goods or services or works.

‘Procuring entity’ means a Ministry or department or attached or subordinate office of,
or autonomous body controlled by, the Government of India and includes Government
companies as defined in the Companies Act.

‘Works' means ail works as per Rule 130 of GFR- 2017, and will also include ‘furnkey
works'.

Eligibility of ‘Class-l local supplier’/ ‘Class-ll local supplier’/ ‘Non-local suppliers’
for different types of procurement

(@) In procurement of all goods, services or works in respect of which the Nodal
Ministry / Department has communicated that there is sufficient local capacity and local
competition, only 'Class- local supplier’, as defined under the Order, shall be eligible to
bid irrespective of purchase value.

(b) In procurement of all goods, services or works, not covered by sub-para 3(a)
above, and with estimated value of purchases less than Rs. 200 Crore, in accordance
with Rule 161(iv) of GFR, 2017, Global tender enquiry shall not be issued except with
the approval of competent authority as designated by Department of Expenditure. Only
‘Class-| local supplier' and ‘Class-Il local supplier’, as defined under the Order, shall be
eligible to bid in procurements undertaken by procuring entities, except when Global
tender enquiry has been issued. In global tender enquiries, ‘Non-local suppliers’ shall
also be eligible to bid along with ‘Class-I local suppliers’ and ‘Class-Il local suppliers’.

(c) For the purpose of this Order, works includes Engineering, Procurement and
Construction (EPC) contracts and services include System Integrator (S1) contracts.

Purchase Preference

(a) Subject to the provisions of this Order and to any specific instructions issued
by the Nodal Ministry or in pursuance of this Order, purchase preference shall be given
to ‘Class-l local supplier' in procurements undertaken by procuring entities in the
manner specified here under.

..... Contd. p/3




Vi
#

o8

(b) In the procurements of goods or works, which are covered by para 3(b)
above and which are divisible in nature, the "Class-| local supplier’ shall get purchase
preference over ‘Class-Il local supplier' as well as ‘Non-local supplier, as per following
procedure:

I.  Among all qualified bids, the lowest bid will be termed as L1. If L1 is ‘Class-|
local supplier’, the contract for full quantity will be awarded to L1.

ii. — If L1 bid is not a ‘Class-I local supplier', 50% of the order quantity shall be
awarded to L1, Thereafter, the lowest bidder among the ‘Class-l local
‘supplier’ will be invited to match the L1 price for the remaining 50% quantity
?Ub]ét:ﬁo*thé‘CT‘éss | local supplier's quoted prlce falling within the margm of

‘Class-I local suppller subject to matching the L1 price. In case such lowest
eligible ‘Class-| local supplier’ fails to match the L1 price or accepts less than
the offered quantity, the next higher ‘Class-1 local supplier’ within the margin
of purchase preference shall be invited to match the L1 price for remaining
quantity and so on, and contract shall be awarded accordingly. In case some
quantity is still left uncovered on Class-| local suppliers, then such balance
guantity may aiso be ordered on the L1 bidder.

(c) In the procurements of goods or works, which are covered by para 3(b)
above and which are not divisible in nature, and in procurement of services where the
bid is evaluated on price alone, the ‘Class-l local supplier'’ shall get purchase
preference over ‘Class-Il local supplier' as well as ‘Non-local supplier’, as per following
procedure:

i.  Among all qualified bids, the lowest bid will be termed as L1. If L1 is 'Class-|
local supplier’, the contract will be awarded to L1.

ii. IfL1is not 'Class-l local supplier', the lowest bidder among the ‘Class-| local
supplier, will be invited to match the L1 price subject to Class-l local
supplier's quoted price falling within the margin of purchase preference, and
the contract shall be awarded to such ‘Class-l local supplier' subject to
matching the L1 price.

ii. Incase such lowest eligible ‘Class-l local supplier’ fails to match the L1 price,
the ‘Class-l local supplier' with the next higher bid within the margin of
purchase preference shall be invited to match the L1 price and s¢ on and
contract shall be awarded accordingly. In case none of the ‘Class-l local
supplier' within the margin of purchase preference matches the L1 price, the
contract may be awarded to the L1 bidder.

. (d) “Class-Il local supplier” will not get purchase preference in any procurement,

undertaken by procuring entities.
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. Exemption of small purchases: Notwithstanding anything contained in paragraph 3,
procurements where the estimated value to be procured is less than Rs. 5 lakhs shall
be exempt from this Order. However, it shall be ensured by procuring entities that
procurement is not split for the purpose of avoiding the provisions of this Order.

. Minimum local content: The local content requirement to categorize a supplier as
‘Class-| local supplier/ ‘Class-Il local supplier’/ ‘Non-local supplier' shall be as defined
in the Para "2" of the Order. No change is permissible on this account. However, if any
nodal Ministry/ Department finds that for any particular item, pertaining to their nodal
ministry/department, the definition of Local Content, as defined in the Order, is not
workable/ has limitations, it may nofify alternate suitable mechanism for calculation of
local content for that particular item.

. Margin of Purchase Preference: The margin of purchase preference shall be 20%.

. Requirement for specification in advance: The minimum local content, the margin of
purchase preference and the procedure for preference to Make in India shall be
specified in the notice inviting tenders or other form of procurement solicitation and
shall not be varied during a particular procurement transaction.

. Government E-marketplace: In respect of procurement through the Government E-
marketplace (GeM) shall, as far as possible, specifically mark the items which meet the
minimum local content while registering the item for display, and shall, wherever
feasible, make provision for automated comparison with purchase preference and
without purchase preference and for obtaining consent of the local supplier in those
cases where purchase preference is to be exercised.

. Verification of local content:

a. The ‘Class-l local supplier’/ ‘Class-ll local supplier’ at the time of tender, bidding or
solicitation shall be required to indicate percentage of local content and provide
self-certification that the item offered meets the local content requirement for
‘Class-l local supplier'/ ‘Class-ll local supplier’, as the case may be. They shall also
give details of the location(s) at which the local value addition is made.

b. In cases of procurement for a value in excess of Rs. 10 crores, the ‘Class-| local
supplier'/ ‘Class-ll local supplier’ shall be required to provide a certificate from the
statutory auditor or cost auditor of the company (in the case of companies) or from
a practicing cost accountant or practicing chartered accountant (in respect of
suppliers other than companies) giving the percentage of local content.

c. Decisions on complaints relating to implementation of this Order shall be taken by
the competent authority which is empowered to look into procurement-related

complaints relating to the procuring entity.
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d. Nodal Ministries may constitute committees with internal and external experts for
independent verification of self-declarations and auditor's/ accountant's certificates
on random basis and in the case of complaints.

e. Nodal Ministries and procuring entities may prescribe fees for such complaints.

f. False declarations will be in breach of the Code of Integrity under Rule 175(1)(i)(h)
of the General Financial Rules for which a bidder or its successors can be
debarred for up to two years as per Rule 151 (iii) of the General Financial Rules
along with such other actions as may be permissible under law.

g. A supplier who has been debarred by any procuring entity for violation of this Order
shall not be eligible for preference under this Order for procurement by any other
procuring entity for the duration of the debarment. The debarment for such other
procuring entities shall take effect prospectively from the date on which it comes to
the notice of other procurement entities, in the manner prescribed under paragraph
Sh below.

h. The Department of Expenditure shall issue suitable instructions for the effective
and smooth operation of this process, so that:

i. The fact and duration of debarment for violation of this Order by any procuring
entity are promptly brought to the notice of the Member-Convenor of the
Standing Committee and the Department of Expenditure through the
concerned Ministry /Department or in some other manner;

ii. on a periodical basis such cases are consolidated and a centralized list or
decentralized lists of such suppliers with the period of debarment is maintained
and displayed on website(s);

iii. in respect of procuring entities other than the one which has carried out the
debarment, the debarment takes effect prospectively from the date of
uploading on the website(s) in the such a manner that ongoing procurements
are not disrupted.

10. Specifications in Tenders and other procurement solicitations:

a. Every procuring entity shall ensure that the eligibility conditions in respect of
previous experience fixed in any tender or solicitation do not require proof of supply
in other countries or proof of exports.

b. Procuring entities shall endeavour to see that eligibility conditions, including on
matters like turnover, production capability and financial strength do not result in
unreasonable exclusion of ‘Class-l local supplier/ ‘Class-Il local supplier’ who
would otherwise be eligible, beyond what is essential for ensuring quality or
creditworthiness of the supplier.

¢. Procuring entities shall, within 2 months of the issue of this Order review all existing
eligibility norms and conditions with reference to sub-paragraphs 'a’ and 'b’ above.
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d. If a Nodal Ministry is satisfied that Indian suppliers of an item are not allowed to
participate and/ or compete in procurement by any foreign government, it may, if it
deems appropriate, restrict or exclude bidders from that country from eligibility for
procurement of that item and/ or other items relating to that Nodal Ministry. A copy
of every instruction or decision taken in this regard shall be sent to the Chairman of
the Standing Committee.

e. For the purpose of sub-paragraph 10 d above, a supplier or bidder shall be
considered to be from a country if (i) the entity is incorporated in that country, or ii)
a majority of its shareholding or effective control of the entity is exercised from that
country; or (iii) more than 50% of the value of the item being supplied has been
added in that country. Indian suppliers shall mean those entities which meet any of
these tests with respect to India.”

10A Action for non-compliance of the Provisions of the Order: In case restrictive or
discriminatory conditions against domestic suppliers are included in bid documents, an
inquiry shall be conducted by the Administrative Department undertaking the
procurement (including procurement by any entity under its administrative control) to fix
responsibility for the same. Thereafter, appropriate action, administrative or otherwise,
shall be taken against erring officials of procurement entities under relevant provisions.
Intimation on all such actions shall be sent to the Standing Committee.

v’v

11.Assessment of supply base by Nodal Ministries: The Nodal Ministry shall keep in
view the domestic manufacturing / supply base and assess the available capacity and
the extent of local competition while identifying items and prescribing minimum local
content or the manner of its calculation, with a view to avoiding cost increase from the
operation of this Order.

12.Increase in minimum local content: The Nodal Ministry may annually review the local
content requirements with a view to increasing them, subject to availability of sufficient
local competition with adequate quality.

13. Manufacture under license/ technology collaboration agreements with phased
indigenization: While notifying the minimum local content, Nodal Ministries may make
special provisions for exempting suppliers from meeting the stipulated local content if
the product is being manufactured in India under a license from a foreign manufacturer
who holds intellectual property rights and where there is a technology collaboration
agreement / transfer of technology agreement for indigenous manufacture of a product
developed abroad with clear phasing of increase in local content.

14.Powers to grant exemption and to reduce minimum local content: The
administrative Department undertaking the procurement (including procurement by any
entity under its administrative control), with the approval of their Minister-in-charge,
may by written order, for reasons to be recorded in writing,

a. reduce the minimum local content below the prescribed level; or
b. reduce the margin of purchase preference below 20%:; or
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c. exempt any particular item or supplying entities from the operation of this
Order or any part of the Order.

A copy of every such order shall be provided to the Standing Committee and
concerned Nodal Ministry / Department. The Nodal Ministry / Department concerned
will continue to have the power to vary its notification on Minimum Local Content.

15.Directions to Government companies: In respect of Government companies and
other procuring entities not governed by the General Financial Rules, the
administrative Ministry or Department shall issue policy directions requiring compliance
with this Order.

16. Standing Committee: A standing commitiee is hereby constituted with the following
membership:
Secretary, Department for Promotion of Industry and Internal Trade—Chairman
Secretary, Commerce—Member
Secretary, Ministry of Electronics and Information Technology—Member
Joint Secretary (Public Procurement), Department of Expenditure—Member
Joint Secretary (DPIIT)—Member-Convenor

The Secretary of the Department concerned with a particular item shall be a member in
respect of issues relating to such item. The Chairman of the Committee may co-opt
technical experts as relevant to any issue or class of issues under its consideration.

17. Functions of the Standing Committee: The Standing Committee shall meet as often

as necessary, but not less than once in six months. The Committee

a. shall oversee the implementation of this order and issues arising therefrom, and
make recommendations to Nodal Ministries and procuring entities.

b. shall annually assess and periodically monitor compliance with this Order

c. shall identify Nodal Ministries and the allocation of items among them for issue of
notifications on minimum local content

d. may require furnishing of details or returns regarding compliance with this Order
and related matters

e. may, during the annual review or otherwise, assess issues, if any, where it is felt
that the manner of implementation of the order results in any restrictive practices,
cartelization or increase in public expenditure and suggest remedial measures

f. may examine cases covered by paragraph 13 above relating to manufacture under
license/ technology transfer agreements with a view to satisfying itself that
adequate mechanisms exist for enforcement of such agreements and for attaining
the underlying objective of progressive indigenization

g. may consider any other issue relating to this Order which may arise.

18.Removal of difficulties: Ministries /Departments and the Boards of Directors of
Government companies may issue such clarifications and instructions as may be
necessary for the removal of any difficulties arising in the implementation of this Order.

..... Contd. p/8




18. Ministries having existing policies: Where any Ministry or Department has its own
policy for preference to local content approved by the Cabinet after 1% January 2015,
such policies will prevail over the provisions of this Order. All other existing orders on
preference to local content shall be reviewed by the Nodal Ministries and revised as
needed to conform to this Order, within two months of the issue of this Order.

20.Transitional provision: This Order shall not apply to any tender or procurement for
which notice inviting tender or other form of procurement solicitation has been issued
before the issue of this Order.

(Rajesh Gupta)
Director

Tel: 23063211
rajesh.gupta66@gov.in




Arbitration clause (modified GTC clause -19)

Arbitration Clause (GTC 19 modified as below) :

(A) CONCILIATION (MODEL CONCILIATION CLAUSE FOR CONDUCTING CONCILIATION

PROCEEDINGS UNDER THE BHEL CONCILIATION SCHEME, 2018)
The Parties agree that if at any time (whether before, during or after the arbitral or
judicial proceedings), any Disputes (which term shall mean and include any dispute,
difference, question or disagreement arising in connection with construction, meaning,
operation, effect, interpretation or breach of the agreement, contract or the
Memorandum of Understanding (whichever is inapplicable), which the Parties are unable
to settle mutually), arise inter-se the Parties, the same may, be referred by either party to
Conciliation to be conducted through Independent Experts Committee to be appointed by
competent authority of BHEL from the BHEL Panel of Conciliators.

Notes:

1. No serving or a retired employee of BHEL/Administrative Ministry of BHEL shall be

included in the BHEL Panel of Conciliators.

2. Any other person(s) can be appointed as Conciliator(s) who is/are mutually agreeable
to both the parties from outside the BHEL Panel of Conciliators.

The proceedings of Conciliation shall broadly be governed by Part-IIl of the Arbitration and
Conciliation Act 1996 or any statutory modification thereof and as provided in
Annexure-A to this GCC (Enclosed).

The Annexure-A together with it’s appendices will be treated as if the same is part and
parcel hereof and shall be as effectual as if set out herein in these GCC.”

(B) ARBITRATION (WITH SOLE ARBITRATOR)

1.1. Except as provided elsewhere in this Contract, in case amicable settlement is not
reached between the Parties, in respect of any dispute or difference; arising out of the
formation, breach, termination, validity or execution of the Contract; or, the respective
rights and liabilities of the Parties; or, in relation to interpretation of any provision of the
Contract; or, in any manner touching upon the Contract, then, either Party may, by a
notice in writing to the other Party refer such dispute or difference to the Sole Arbitrator
and such Arbitrator appointed by Head of the BHEL Unit/Region/Division issuing the
Contract.

1.2. The Arbitrator shall pass a reasoned award and the award of the Arbitrator shall
be final and binding upon the Parties.

1.3. Subject as aforesaid, the provisions of Arbitration and Conciliation Act 1996
(India) and amended in 2015 and further amendment passed in 2019 or statutory
modifications or re-enactments thereof and the rules made thereunder and for the time
being in force shall apply to the arbitration proceedings under this clause. The seat of
arbitration shall be New Delhi. The language of arbitration shall be English and the
documents shall be submitted in English.

1.4. The cost of arbitration shall initially be borne equally by the Parties subject to the
final apportionment of the cost of the arbitration in the award of the Arbitrator.

1.5. Notwithstanding the existence or any dispute or differences and/or reference for

the arbitration, the Contractor shall proceed with and continue without hindrance

the performance of its obligations under this Contract with due diligence and
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Arbitration clause (modified GTC clause -19)

expedition in a professional manner except where the Contract has been

terminated by either Party in terms of this Contract.

1.6. SETTLEMENT OF COMMERCIAL DISPUTES BETWEEN CPSES INTER SE AND CPSE(S)
AND GOVERNMENT DEPARTMENT(S)/ ORGANISATION(S) — ADMINISTRATIVE

MECHANISM FOR RESOLUTION OF CPSES DISPUTES (AMRCD) — REGARDING

Vide Dept. of Public Enterprises OM No. F. No. 4(1)/2013-DPE(GM)/FTS-1835 dated
22.05.2018 it has been conveyed that "To make the mechanism more effective and

binding on the disputing parties, a new mechanism namely Administrative
Mechanism for resolution of CPSEs Disputes (AMRCD) having two level (tier)
structure has been evolved in consultation with various stakeholders to replace the
existing PMA mechanism which stands wound up from the date of issue of this OM."
Accordingly, the existing Permanent Machinery of Arbitration (PMA) stands wound
up with effect from 22.05.2018 and cases relating to disputes or differences relating
to the interpretation and application of the provisions of commercial contract(s)
between CPSEs / Port Trust / Central or State Government Department /
Organisations (excluding disputes concerning Railways, Income Tax, Customs and
Excise Departments) shall be taken up by either party for its resolution through
Administrative Mechanism for Resolution of CPSEs Disputes (AMRCD).

(C) JURISDICTION AND GOVERNING LAWS
The Courts at New Delhi shall have exclusive jurisdiction over any matter arising out of or in
connection with this Contract. This Contract shall be construed as per and be governed by
the Laws of India.
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